STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
IN RE: CAROLYN FORD,

Respondent . Case No: 99-2411EC

N N N N

RECOMMVENDED CORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
by its duly-designated Adm nistrative Law Judge, Carolyn S.
Holifield, held a fornmal hearing in the above-styled case on
Decenber 8-9, 1999, in Tall ahassee, Florida.

APPEARANCES

For Advocat e: Janes H Peterson, IIl, Esquire
O fice of the Attorney General
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

For Respondent: Jack L. MlLean, Jr., Esquire
McCGuire, Wods, Battle & Booth, LLP
285 Peachtree Center Avenue, Northeast
Marquis Two Tower, Suite 220
Atl anta, Georgia 30303-1234

STATEMENT OF THE | SSUES

The issues for determnation are: (1) whether Respondent,
Carolyn Ford, as a nenber of the Quincy Cty Comm ssion, violated
Section 112.3135(2)(a), Florida Statutes, by advocating the
appoi ntment of her son for a position with the Quincy Police
Departnent; (2) whether Respondent violated Section 112.313(6),
Florida Statutes, by using her official position as a nenber of

the Quincy City Comm ssion to attenpt to obtain a job for her son



with the Quincy Police Departnent; and (3) if so, what penalty is
appropri ate.

PRELI M NARY STATEMENT

On March 12, 1999, the Florida Comm ssion on Ethics (Ethics
Comm ssi on) issued an Order Finding Probable Cause to believe
t hat Respondent, Carolyn Ford, as a nenber of the Quincy Gty
Commi ssion, violated Section 112.3135(2)(a), Florida Statutes, by
advocating the appointnent of her son to a position in the Quincy
Police Departnent. Additionally, the Ethics Conmm ssion found
that there was probable cause to believe that Respondent viol ated
Section 112.313(6), Florida Statutes, by using her official
position to attenpt to obtain a job for her son with the Quincy
Police Departnent. On or about May 27, 1999, the case was
forwarded to the Division of Adm nistrative Hearings for
assignnment to an admnistrative |aw judge to conduct a public
heari ng and prepare a recommended order.

Prior to the final hearing, the parties submtted a Joint
Prehearing Stipul ation containing a nunber of stipulations of
fact and law. The facts to which the parties stipulated required
no proof at hearing.

At the final hearing, Advocate called four w tnesses:

Cel ese Wi ddon, Robert Barkley, Dr. Harold Henderson, and Chi ef
Rodney Mbore. Advocate also offered three exhibits that were
recei ved into evidence and proffered one exhibit, Advocate's

Exhi bit AE-4. Upon consideration of Exhibit AE-4, Section



90.610(1), Florida Statutes, and Raydo v. State, 696 So. 2d 1225

(Fla. 1st DCA 1997), approved in part and quashed in part, 713
So. 2d 996 (Fla. 1998), Advocate's Exhibit AE-4 is also received
into evidence and considered in this proceeding. Also, at
Advocate's request, official recognition was taken of the Gty of
Quincy Career Service Rules. Respondent testified on her own
behal f and called 11 witnesses: @ endell Russ, Cel ese \Widdon
Auburn Ford, Jr., Anthony Powell, Kenneth Cowen, Janes Corder,

Kei th Dowdel |, Robert Barkley, Joe Brinson, Adrienne Allen, and
Mary Corder. Respondent offered five exhibits that were received
i nto evidence.

A Transcript of the proceeding was filed with the D vision
of Adm nistrative Hearings on Decenber 28, 1999. By agreenent of
the parties, the tinme set for filing proposed reconmended orders
was January 31, 2000. At Advocate's request, the tinme for filing
proposed recomended orders was extended to February 14, 2000.
Both parties tinely filed Proposed Fi ndi ngs of Fact and
Concl usi ons of Law under the extended tinme frane.

FI NDI NGS OF FACT

1. Respondent, Carolyn Ford (Respondent), currently serves
as a city commssioner for the Cty of Quincy, Florida, having
first been elected to that office on March 31, 1998.

2. As a city conm ssioner, Respondent is subject to the
requi renents of Part 111, Chapter 112, Florida Statutes, the Code

of Ethics for Public Oficers and Enpl oyees.



3. Sections 2.08, 3.01, 3.02, and 9.01 of the Quincy City
Charter (Quincy City Charter or Charter) give the Quincy City
Comm ssion (G ty Conmm ssion or Conm ssion) the authority to
appoi nt and renove the city nmanager, the city attorney, and the
city clerk.

4. Under Section 3.04 of the Quincy Cty Charter, the city
manager is given the exclusive authority to enploy or appoint
certain enployees and adm nistrative officers for the Gty of
Qui ncy, including the police chief. Moreover, such enpl oyees or
adm nistrative officers serve at the pleasure of the city
manager, who nmay, "when he deens necessary for the good of the
services . . . suspend in witing, with or without pay, or renove
any enpl oyee under his jurisdiction .

5. Section 204(b) of the Quincy Cty Charter expressly
prohi bits the Conm ssion or its nenbers fromdictating the
appoi ntment or renoval of any city enployee or adm nistrative
of ficer whomthe city manager or any of his subordinates are
enpowered to appoint. Nonetheless, that provision of the Charter
permts city conmm ssioners, while in open or executive session,
to "express their views and fully and freely discuss with the
city manager anything pertaining to the appoi ntnment and renoval
of such officers and enpl oyees.” By expressing their views to
the city manager regardi ng the appoi ntnent or renoval of city
officials and enpl oyees, city comm ssioners may influence the

hiring and firing of such officials or enployees.



6. Shortly before or after the March 1998 el ecti on, Roger
Giswald, police chief for the Cty of Quincy, submtted his
letter of resignation to Gty Manager Kenneth Cowen. Thereafter,
Cty Manager Cowen appoi nted Robert Barkl ey (Barkley), who had
served as Giswald s assistant for four years, as interimpolice
chief. Barkley served in this position for about a nonth.

7. Sometinme during the week of May 17, 1998, City Manager
Cowen cal | ed Barkl ey and asked whet her he woul d accept the
appoi nt nent as pernmanent police chief.

8. On May 20, 1998, after Cty Manager Cowen tal ked to
Bar kl ey about bei ng appoi nted pernmanent police chief, Barkley
t el ephoned then Quincy Cty Conm ssioner denn Russ (Comm ssioner
Russ or Russ). At Barkley's request, Comm ssioner Russ went to
the Quincy Police Departnment (police departnent) to neet with
Barkley. During the course of the neeting, it becane apparent
that Barkley had called the neeting in order to seek and gain
Comm ssi oner Russ' support of Barkley's appointnent as pernmanent
police chief for the police departnent.

9. Prior to Barkley's calling Comm ssioner Russ, he was
wel | aware that Conmm ssioner Russ was dissatisfied wth the
pol i ce departnent because Russ had publicly expressed his views.

10. Since 1995, Russ had been an outspoken critic of the
police departnent, including Barkley. Russ' criticismstenmed
fromthe police departnent's refusal to | aunch an i ndependent

investigation of a 1995 fatal car accident that involved a Quincy



police officer and resulted in the death of two or three people,
one of whom was Russ' cousin.

11. During the May 20, 1998, neeting, Barkley disclosed to
Comm ssi oner Russ that Gty Manager Cowen wanted to appoi nt
Bar kl ey as permanent police chief. Barkley then told
Comm ssi oner Russ that he wanted to "bury the hatchet" and have
Russ work with him However, Comm ssioner Russ rejected both
of fers and was adamant that under no circunstances was he willing
to "bury the hatchet."

12. At sone point during the May 20, 1998, neeting between
Bar kl ey and Russ, Auburn Ford, Jr. (Ford), the adult son of
Respondent, stopped by the police departnment after he saw his
friend Russ' car parked there. Barkley invited Ford to cone into
his office. Once Ford was in the office, Barkley asked hi m what
it would take for "us to get along,” to which Ford replied,

"Not hing." Barkley then told Ford that Cty Manager Cowen was
going to nanme Barkley police chief, and that there could be a
"second-in-comand” job for Ford. This idea was nixed by Ford
who stated enphatically that he wanted to be police chief.
Bar kl ey then suggested that he should be police chief because he
had nore experience in |aw enforcenent than Ford. However,
Ford' s position renai ned unchanged and he insisted that he wanted
to be police chief, not second-in-comand to BarKkley.

13. Barkley later called Anthony Powell to the May 20,

1998, neeting with Conm ssioner Russ and Ford. Barkley hoped to



persuade Powel | to support his appointnment as the permnent
police chief. Powell's support was inportant because he was
considered by many in the community to be the frontrunner for the
Quincy city manager position after Gty Manager Cowen was renoved
fromoffice.

14. Once Powell arrived at the May 20, 1998, neeting, in an
effort to put their past disputes behind them Barkley expressed
his desire to "bury the hatchet." |In response, Powel| stated
only that Russ was his friend and that he did not want to get in
the mddle of any conflict between Russ and Barkley. Further,
Powel | stated that he only wanted to be a good enpl oyee.

15. Sone tine ago, when both Barkley and Powel|l were city
enpl oyees, Barkley was Powel|'s supervisor. The relationship
bet ween Barkl ey and Powel| becane strained after, based on
Bar kl ey' s recommendati on, Powell was reprinmanded and suspended
for a week w thout pay.

16. The May 20, 1998, neeting initiated by Barkley and held

in his office, failed to gain for himthe support he wanted.

Nei t her Russ, Powell, nor Ford responded positively to Barkley's
overtures. Russ told Barkley, "it was war" between them and he
woul d not "bury the hatchet."” Powell, though not as outspoken as

Russ, never agreed to support Barkley as police chief. Finally,
Ford never agreed to serve as second-in-conmand but rather

insisted that he wanted to be police chief for the Gty of

Qui ncy.



17. Russ, Ford, and Powel|l were friends who sonetines
socialized together. It was at a social attended by Russ, Ford,
and Powel |l in January 1998 that the idea of Ford's becom ng
police chief was first discussed. Respondent was not present at
this event.

18. On or about My 28, 1998, Cowen advi sed Barkley that he
was goi ng to appoint himpolice chief and that the appoint nment
woul d be announced at an official cerenony at Cty Hall the
follow ng day, Friday, May 29, 1998, at 11:00 a. m

19. Both Cowen and Barkl ey knew that such an appoi nt nent
m ght be short-lived because the City Conm ssion had recently
directed the attorney for the city to prepare a resolution for
then City Manager Cowen's renoval. Nonethel ess, Cowen and
Barkl ey were optim stic that Barkl ey's appoi nt ment woul d not be
i mredi ately jeopardi zed because of their belief that Barkley had
community support.

20. On the evening of May 28, 1998, around 9:00 p. m,
Bar kl ey was paged by his wife and given Ford's tel ephone nunber
to call. Ford had called Barkley after |earning that Barkley
woul d be appointed police chief the next day. Later that
eveni ng, Barkley returned Ford's call. Ford asked Barkley if he
was going to accept the position of police chief. In response
Barkl ey indicated that he was going to accept the position. Ford
then told Barkley that he should not accept the position because

"You know what's going to happen next Tuesday night," referring



to the resolution which would be presented at the City Comm ssion
nmeeti ng Tuesday night to replace Cowen as city nmanager.

21. Barkley was not sure what Ford neant by his reference
t hat "sonet hing woul d happen” by next Tuesday. Barkley was
unsure whether Ford was threatening to harm Barkley and/or his
famly or whether Ford was referring to the upcomng Cty
Comm ssion neeting. As a result of his conversation with Ford,
Bar kl ey becane concerned for his safety and that of his famly.

22. After the tel ephone conversation with Ford, Barkley
called his friend, then Quincy Police Oficer Janmes Corder and
expressed his concern about Ford's call. Oficer Corder then
contacted Captain Jim Godw n of the Gadsden County Sheriff's
Ofice and reported the incident. Later that night, Barkley told
his wife and Dr. Harol d Henderson, Superintendent of Gadsden
County Public Schools and Barkley's best friend, about the
t el ephone conversation with Ford.

23. At about 8:00 a.m the next norning, Friday, My 29,
1998, Ford was told that Barkley had nmade a report to the Gadsden
County Sheriff's Ofice, alleging that Ford had threatened him
In an effort to clear up Barkley's m sperception of Ford's
comments, Ford inmediately called Dr. Henderson and expl ai ned
that he had not threatened Barkley. Ford then asked
Dr. Henderson to talk to Barkley about the situation and convey

that the comments were not a threat. Dr. Henderson call ed



Bar kl ey that sanme norning but was unable to convince himthat
Ford was not a threat.

24. Later that norning, at about 11:00 a.m, the schedul ed
cerenony was held at Quincy Cty Hall for Barkley's swearing in
as police chief. This event, attended by a nunber of conmmunity
| eaders as well as Barkley's famly and friends, was planned to
gat her support for Barkley to remain in the police chief position
after the new city nmanager was appointed. It was anticipated
that the new city manager woul d be appointed within two weeks.

25. At the conclusion of the cerenony, Ford went to Barkley
in a non-threatening manner, congratul ated Barkl ey and i ndi cat ed
that he wanted to work with him Ford also told Barkley that
they needed to talk and settle the natter. Thereafter, a brief
verbal confrontation ensued between Ford and O ficer Corder, who
was near Barkley. At that time, there were a nunber of officers
around Barkl ey who knew about the alleged threat and,
consequently, were on heightened alert. As Ford approached
Bar kl ey, sone of the officers noved toward Ford in a threatening
manner. Thereafter, in an effort to prevent the situation from
escal ating, a police officer escorted Ford fromthe building.

26. After Ford was escorted fromCty Hall, he called his
not her, Respondent, and told her about the alleged threat and the
confrontation with the police officers after the swearing-in

cerenony. |In describing the incident to Respondent, Ford stated

10



that the police officers had "encircled himand . . . had their
hands on their guns.”

27. After the conversation with Ford, Respondent becane
concerned for her son's safety. She believed that the situation
involving her son's alleged threat was sinply a m sunderstandi ng
and one that needed to be resolved inmmediately to prevent the
matter from becom ng a nore serious problem

28. In an effort to quell any crimnal repercussions
agai nst her son which could have resulted fromBarkley's
al l egation and out of concern for his safety, Respondent
requested the assistance of Dr. Henderson to help to resolve the
m sunder st andi ng bet ween Barkl ey and her son. On May 29, 1998,
after |l earning about Ford's alleged threat and the encounter with
the police officers, Respondent called Dr. Henderson. Respondent
expl ai ned the situation regarding the alleged threat and
requested that Dr. Henderson neet with her and Barkley in order
to resolve the m sunderstandi ng. Because Dr. Henderson
consi dered both Respondent and Barkley friends, he agreed to
arrange and facilitate such a neeting.

29. \Wen Respondent arrived at Dr. Henderson's office the
af ternoon of May 29, 1998, she asked that Dr. Henderson "show
sone | eadershi p” and help resolve the situation between her son,
Ford, and Barkley. During the first part of the neeting, when
only Respondent and Dr. Henderson were present, the focus of the

nmeeting was the alleged threat. Respondent and Dr. Henderson
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di scussed the alleged threat and agreed that the natter was
getting "out-of-hand" and had escal ated to the point where

sonet hing had to be done. Further, Respondent indicated that she
did not believe her son woul d make such a threat and that the
whol e incident was a m sunder st andi ng.

30. Dr. Henderson knew Ford and concurred with Respondent's
opi nion that Ford would not nake such a threat. However, Dr.
Hender son had been unable to convince Barkley of this in their
previ ous two tel ephone conversations regarding the matter.

31. At sone point during the May 29, 1998, neeting, Dr.
Hender son cal | ed Barkl ey and Respondent called Ford to join the
meet i ng.

32. Barkley arrived at the neeting before Ford. When
Bar kl ey arrived, Respondent discussed her concerns relative to
the alleged threat. Respondent's comments to Barkl ey focused on
the alleged threat. 1In fact, she said the same things to Barkley
that she had said earlier to Dr. Henderson. That is, she did not
bel i eve Auburn Ford woul d make such a threat, the incident was
sinply a m sunderstandi ng, and the matter needed to be resol ved.
This part of the conversation | asted about 15 or 20 m nutes and
concluded after Barkley explained that it was just a
m sunder st andi ng and that the matter had been "taken care of."

33. Follow ng the exchange regarding the alleged threat,
with only Respondent, Barkley, and Dr. Henderson present, there

was a di scussion of problens with the police departnent.
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Respondent indicated her general dissatisfaction with the police
departnent and her belief that the police departnment was "out of
control." Respondent stated that she thought her son could be a
"liaison" between the police and the Comm ssion to hel p bridge
the gap and sol ve sone the departnent's "perception problens."
However, in nmaking these very general comrents, Respondent never
mentioned Ford's getting a job with the police departnent.

34. After the aforenentioned discussion, Ford arrived at
the neeting in Dr. Henderson's office. Once Ford arrived,
Respondent want ed Barkley and Ford to di scuss and resol ve the
issue relative to the alleged threat. Wth Dr. Henderson serving
as facilitator, Barkley and Ford discussed the alleged threat.
Ford expl ained that Barkley had sinply msinterpreted his
coment .

35. Once the issue of the alleged threat was resol ved, the
di scussi on between Barkl ey and Ford shifted to the possibility of
Ford's working for Barkley within the police departnent. Prior
to the May 29, 1998, neeting, Dr. Henderson was aware that Ford
wanted to be police chief and, as facilitator, thought this
matter was one that could be worked out am cably between Barkl ey
and Ford. To this end, as part of this neeting, Barkley and
Ford, with Dr. Henderson as facilitator, discussed Ford' s working
in the police departnent under Barkl ey.

36. At sone point during the discussion concerning the

possibility of Ford' s working for the police departnent, Ford

13



stated that he had the support of the city comm ssioners.
Because the City Comm ssion had five nmenbers, Ford's statenent
inplied that he had the support of three of the conm ssioners.
Respondent was not involved in this part of this discussion and
there is no indication that Respondent heard the comment.

37. Respondent was in Dr. Henderson's office during the
nmeeti ng between Barkley, Ford, and Henderson but was on the other
side of the very large office |ooking at a tel evision program
Respondent believed that the m sunderstandi ng could be resol ved
if Dr. Henderson facilitated a di scussi on between Barkl ey and
Ford. Therefore, Respondent did not participate nor was she
i nvol ved in the discussions between Barkley and Ford, i ncluding
t he di scussi on about Barkley's bringing Ford on board to work
with the police departnent.

38. The neeting at Dr. Henderson's office ended after Agent
Brinson of the Florida Departnent of Law Enforcenment cane by Dr.
Henderson's office to interview Barkley and Ford about the
al | eged threat.

39. Wen the neeting concluded, both Ford and Dr. Henderson
had the inpression that Barkley was going to hire or appoint Ford
to a position with the police departnent, and the details would
be worked out at a neeting the follow ng Monday at 8:00 a. m

40. After the May 29, 1998, neeting, Barkley decided not to
hire or appoint Ford. On Monday, May 31, 1998, Barkley called

Dr. Henderson and indicated that he was not going to hire Ford.
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Dr. Henderson then told Barkley that he should call Respondent
and tell her. Barkley conplied with Dr. Henderson's request and
cal | ed Respondent. Wen Barkl ey reached Respondent, he told her
that he could not do "it" and hung up the phone.

41. Four days after Barkley was appoi nted as pernmanent
police chief of the Police departnent, Cty Manager Cowen was
replaced by Ant hony Powel | .

42. As city manager, Powel|l exercised his independent
judgnment to hire and retain those enpl oyees he felt best
reflected his managenent style and who coul d best serve the
interests of the Gty of Quincy.

43. On June 9, 1998, a week after Powell was appointed city
manager, he decided to replace Barkley. Two days |ater, Barkley
was relieved fromhis responsibilities as police chief. The
reason City Manager Powel| decided to renpove Barkley as police
chief was that he disagreed with Barkley's nmanagenent style and
doubted his credibility.

44. Prior to Barkley's separation fromthe police
departnment, Respondent urged Gty Manager Powell to continue
Barkl ey's enploynment with the city. However, notw thstandi ng
Respondent's support of Barkley, Powell nade it clear to
Respondent that Barkley could not continue as police chief.

45, On June 11, 1998, City Manager Powel| appoi nted Rodney

Moore to replace Barkley as Quincy's police chief.
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46. Ford applied for a position with the police departnent
on June 19, 1998, three weeks after the May 29, 1998, neeting in
Dr. Henderson's office.

47. More than a nonth after it was filed, Ford's
application had not been processed.

48. On July 20, 1998, at approximately 1:40 p.m,
Commi ssi oner Russ tel ephoned Chief More's office. Conmm ssioner
Russ was agitated because his car had been vandalized on July 16,
1998, while it was parked in front of Gty Hall. The police
officer called to the scene prom sed to have a witten report
prepared by the next day but had not done so. Conm ssioner Russ
conpl ai ned to Chief More that he had not received the incident
report regarding the vandalismof his car. He also told Chief
Moore that he (Moore) "had probl ens"” because Ford shoul d have
been hired. After voicing his conplaints, as if to explain his
nood, Comm ssioner Russ told Chief Mwore that he (Russ) had | ost
his job that day and had enough problens. Comm ssioner Russ
ended the conversation by telling Chief More that he needed to
"straighten it up" and "work it out."

49. Later, on the afternoon of July 20, 1998, Comm ssi oner
Russ went to Respondent's office in G etna as a volunteer to work
on her office conputers. While at Respondent's office,
Comm ssi oner Russ tel ephoned Chief Mbore. Comm ssioner Russ
still sounded very upset and during this conversation, again,

conpl ai ned about the police departnent's failure to tinely
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process Ford's application for a reserved officer position with
the police departnent. Conmm ssioner Russ also told Chief Moore
t hat he had probl ens because Ford had not been hired.

50. Respondent was not in her office when Comm ssi oner
Russ was speaking on the tel ephone, and was unaware of the
identity of the person to whom Russ was speaki ng.

51. During his tel ephone conversation with Chief Mbore,
Russ was speaking very loudly and could be heard overheard by
those in the area outside Respondent's office. Because
Comm ssi oner Russ' conduct was disruptive, Respondent went into
her office and told Russ to | eave.

52. After Respondent told Russ to | eave her office, he told
Chief Moore to explain it to "her." Russ then either handed the
t el ephone receiver to Respondent or put it on the desk. Once
Respondent had the tel ephone receiver, Chief Myore continued
gi ving the explanation regarding the reasons for the delay in
processing Ford's application. The reason Chief More continued
t he expl anation he was giving Russ was that he assumed Respondent
was interested in the processing of her son's application.

53. After listening to Chief More's explanation,
Respondent expressed a concern about the manner in which the
application was being processed. Respondent's specific concern
appeared to be the length of tinme it took to process an
application. However, Respondent nade no attenpt during this

t el ephone conversation or any other time to influence Chief
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Moore's decision to hire her son. In fact, the credible
testimony of Chief More was that Respondent "never nentioned
anyt hi ng about hiring him' and that Russ was the only person
pushi ng Ford's enpl oynent.

54. At no time during the May 29, 1998, neeting or anytine
thereafter did Respondent participate in any discussion about
Ford's working with the police departnent. |In fact, although
Ford had worked extensively in | aw enforcenent, Respondent was
never supportive of her son's desire to work in this area.

55. At no tinme did Respondent threaten, coerce, or
intimdate Barkley or anyone el se about hiring her son, Ford, to
work for the police departnent.

56. Ford was never a paid enpl oyee of the police
depart nent.

CONCLUSI ONS OF LAW

57. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

58. Section 112.322, Florida Statutes, and Rul e 34-5.0015,
Fl ori da Adm nistrative Code, authorize the Conm ssion on Ethics
to conduct investigations and to nmake public reports on
conpl aints concerning violations of Part 11, Chapter 112,
Florida Statutes (Code of Ethics for Public Oficers and

Enmpl oyees).
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59. The burden of proof, absent a statutory directive to
the contrary, is on the party asserting the affirmative of the

issue in the proceedings. Departnment of Transportation v. J. WC

Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v.

Department of Health Rehabilitative Services, 348 So. 2d 349

(Fla. 1st DCA 1977). In this proceeding, it is the Comm ssion,
through its Advocate, that is asserting the affirmative that
Respondent violated Sections 112.3135(2)(a) and 112. 313(6),
Florida Statutes. Therefore, the burden of establishing by clear
and convinci ng evidence the el ements of Respondent's viol ations

is on the Conm ssi on. Lant ham v. Florida Comm ssion on Ethics,

694 So. 2d 83 (Fla. 1996), citing Departnent of Banking and

Fi nance v. Osborne Stern, 670 So. 2d 932 (Fla. 1996); Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987).
60. As noted by the Suprene Court of Florida:

Cl ear and convinci ng evidence requires that
t he evi dence nust be found to be credible;
the facts to which the witnesses testify nust
be distinctly renenbered; the testinony nust
be precise and explicit and the w tnesses
must be lacking in confusion as to the facts
in issue. The evidence nmust be of such

wei ght that it produces in the mnd of the
trier of fact a firmbelief or conviction,

wi t hout hesitancy, as to the truth of the

al | egations sought to be established.

In Re Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting Slonmow tz

v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).
61. It has been alleged that Respondent advocated the

appoi ntment of her son for a position with the police departnent
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in violation of Section 112.3135(2)(a), Florida Statutes.

section provides in pertinent part as follows:

A public official may not appoint, enploy,
pronote, or advance, or advocate for

appoi ntnent, enpl oynent, pronotion, or
advancenent, in or to a position in the
agency in which the official is serving or
over which the official exercises

jurisdiction or control any individual who is

a relative of the public official.

62. The term"public official" is defined by Section

112.3135(1)(a)6.(c), Florida Statutes, as:

[Aln officer, including a nenber of the
Legi sl ature, the Governor, and a nenber of

t he Cabi net, or an enployee of an agency in

whomis vested the authority by law, rule,

regul ation, or to whomthe authority has been

del egated, to appoint, enploy, pronote, or
advance individuals or to recomrend
i ndi vi dual s for appoi ntnment, enploynent,

pronotion, or advancenent in connection with

enpl oynment in an agency, including the

authority as a nenber of a collegial body to

vote on the appoi ntnent, enploynent,
pronotion, or advancenent of individuals.

That

63. A "city" is included in the definition of the term

"agency" set forth in Section 112.3135(1)(a)5., Florida Statutes.

64. A "son" is included in the definition of "relative" set

forth in Section 112.3135(1)(d), Florida Statutes.

65. In order to establish a violation of Section

112. 3135(2)(a), Florida Statutes, the foll ow ng el enents nust be

proved:

1. The Respondent nust have been a public
official or enployee in whom was vested

the authority by law, rule or regul ation,

or to whomthe authority had been

del egated, to appoint, enploy, pronote or

advance individuals or to reconmend
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i ndi vi dual s for appoi ntnent, enploynent,
pronoti on or advancenent in connection
wi th enploynent in an agency, including
the authority as a nenber of a coll egi al
body to vote on the appointnent,
pronoti on or advancenent of individuals
enpl oyed by the Respondent's agency.

2. The Respondent nust have appoi nt ed,
enpl oyed, pronoted or advanced, or
advocat ed for appoi ntnent, enploynent,
pronotion or advancenent, a relative of
t he Respondent.

3. Such appoi ntnent, enpl oynent, pronotion
or advancenent, or advocacy for the
relative, nmust have been for a position
in the agency in which the Respondent was
serving or over which the Respondent
exercised jurisdiction or control.

66. Wth regard to the first el enment under Section
112. 3135(2)(a), Florida Statutes, it has been established that
Respondent, as a Comm ssioner for the Gty of Quincy, is a public
official wwthin the meaning of this provision. Moreover, the
parti es have stipul ated that Respondent is subject to the
requi renents of Part |11, Chapter 112, Florida Statutes, the Code
of Ethics for Public Oficers and Enpl oyees.

67. As to the second el enent, Advocate has failed to
establish by clear and convincing evidence that Respondent
advocat ed the appoi ntnent of her son for a position in the police
depart nent.

68. The evidence at hearing established that Respondent did
not participate in any discussions with Barkley, More, or anyone
el se about her son's being hired or appointed to a position with

the police departnent. It is undisputed that Respondent net with
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Bar kl ey and Dr. Henderson on May 29, 1998. However, the evidence
clearly established that the i ssue Respondent discussed with
Bar kl ey involved the alleged threat nade by Ford and not
Barkley's hiring or appointing Ford to work in the police

depart nent.

69. Wth regard to the May 29, 1998, neeting, the clear and
convi nci ng evidence was that the appointnment or hiring of Ford
was di scussed only by Dr. Henderson, Barkley, and Ford and t hat
when that discussion occurred, Respondent was ot herw se occupied
and did not participate in the discussion. Furthernore, contrary
to the assertion that Respondent advocated the appoi ntnment of her
son for a position with the police departnent, the clear and
convi nci ng evidence established that the suggestion that Ford be
appointed to a position wth the police departnent originated
wi th Barkley. The undi sputed evidence established that on
May 20, 1998, Barkley, unknown to Respondent, net with Ford and
of fered Ford the second-in-command position with the police
departnent after he | earned that Ford wanted to be police chief.

70. It is further alleged that in a tel ephone conversation
with Chief Moore, Respondent advocated the appointnent of her son
for a position with the police departnent. The evidence at
hearing fails to support this allegation.

71. The clear and convincing evidence established that
Respondent never approached Chief More about hiring Ford.

Rat her, the evidence showed that Russ tel ephoned Mbore to
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criticize the delay in processing Ford s enploynent application
and during the course of that conversation becane upset or angry
by Chief Moore's explanation and either handed the phone to
Respondent or put it on a desk. The evidence al so established
that after Respondent was handed the phone or picked it up from
the desk, Chief Moore continued the explanation that he had been
gi ving Russ regarding Ford's enploynent application. Mbreover,
the clear and convincing testinony was that after listening to
Chi ef Moore's comments, Respondent was concerned about the
application processing procedures and was not advocating a
position for her son. The credible testinony of Chief More was
t hat Respondent "never nentioned anythi ng about hiring [Ford]."

72. In light of the foregoing conclusions, that Respondent
never advocated the appointnent or enploynment of her son for a
position with the police departnent, it is unnecessary to
consider the third el enent noted in paragraph 65 above and
required to prove a violation of Section 112.3135(2)(a), Florida
St at ut es.

73. It is also alleged that Respondent viol ated Section
112.313(6), Florida Statutes, by using her position as a city
conm ssioner to secure a special benefit, a job, for her son.
That section provides in pertinent part:

M SUSE OF PUBLIC POSITION. - No public

of ficer, enployee of an agency, or |ocal
government attorney shall corruptly use or
attenpt to use his or her official position

or any property or resource which may be
within his or her trust, or performhis or
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her official duties, to secure a speci al
privilege, benefit, or exenption for hinself,
hersel f, or others.

74. The term"corruptly" is defined by Section 112.312(9),
Florida Statutes, as foll ows:

"Corruptly" nmeans done with a wongful intent
and for the purpose of obtaining, or
conpensating or receiving conpensation for,
any benefit resulting fromsonme act or

om ssion of a public servant which is

i nconsi stent with the proper performance of
his or her public duties.

75. In order to establish a violation of Section
112. 313(6), Florida Statutes, the follow ng el enments be proved:

1. The Respondent nust have been a public
of ficer or enployee.

2. The Respondent nust have:
a) used or attenpted to use her
official position or any property or
resources within her trust, or
b) perforned her official duties.

3. Respondent's actions nust have been taken
to secure a special privilege, benefit or
exenption for herself or others.

4. Respondent nust have acted corruptly,
that is, wth wongful intent and for the
pur pose of benefiting herself or another
person from sonme act or om ssion which
was inconsistent with the proper
performance of her public duties.

76. The first elenment (that Respondent is a "public
officer") required to show a violation of Section 112.313(6),
Florida Statutes, has been net. The term"public officer," as
defined in Section 112.313(1), Florida Statutes, "includes any

person el ected or appointed to hold office in any agency,
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i ncludi ng any person serving on an advi sory body." Therefore,
Respondent is a public officer by virtue of the fact that she was
elected as a city conmm ssioner for the Gty of Quincy, Florida,
in March 1998 and currently serves in that capacity.

77. Based on the foregoing conclusions, the second and
third el ements necessary to prove a violation of Section
112. 313(6), Florida Statutes, have not been established.
Accordingly, it is unnecessary to address the fourth el enent
noted i n paragraph 75 above.

78. The evidence adduced at hearing failed to establish
t hat Respondent, as a city conmm ssioner, advocated the
appoi ntment of the her son for a position wth the police
departnment or used her official position to attenpt to obtain a
job for her son with the police departnent.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is reconmmended that a final order and public report be
entered finding that Respondent Carolyn Ford, did not violate

Sections 112.3135(2)(a) and 112.313(6), Florida Statutes.
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DONE AND ENTERED this 17th day of April, 2000, in
Tal | ahassee, Leon County, Florida.

CAROLYN S. HOLI FI ELD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 17th day of April, 2000.

COPI ES FURNI SHED

James H. Peterson, |11, Esquire
O fice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Jack L. McLean, Jr., Esquire

MGuire, Wods, Battle & Booth, LLP
285 Peachtree Center Avenue, Northeast
Marquis Two Tower, Suite 2200

Atl anta, Georgia 30303-1234

Sheri L. Gerety, Conplaint Coordinator and Cerk
Fl ori da Comm ssion on Ethics

2822 Rem ngton Green Circle

Post O fice Drawer 15709

Tal | ahassee, Florida 32317-5709

Phil d aypool, General Counsel

Fl ori da Commi ssion on Ethics
2822 Rem ngton Green Circle

Post O fice Drawer 15709

Tal | ahassee, Florida 32317-5709
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the final order in this case.
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